
LIMITED RESTORATION AND COMPLETION GUARANTY


This LIMITED RESTORATION AND COMPLETION ("Guaranty"), dated as of August ____, 2013, is made by CONVENTION CENTER HOTEL LLC,  a Washington limited liability company ("CC Hotel"), and WALTER B. WORTHY and KAREN L. WORTHY, husband and wife (collectively, "Worthy"), jointly and severally, to and for the benefit of THE SPOKANE PUBLIC FACILITIES DISTRICT, a Washington municipal corporation (the "District").  Worthy, the District and CC Hotel (as hereinafter defined) may hereinafter collectively be referred to as the "Parties".
RECITALS

A. Concurrently with the execution and delivery of this Guaranty, the Parties have entered into a Real Estate Purchase and Sale Agreement ("PSA") and Joint Development Agreement (together with the ancillary documents to be executed and delivered in connection therewith, the "Development Agreement").  Capitalized terms which are used in this Guaranty, which are not otherwise defined, shall have the meaning ascribed to such terms by the Development Agreement.

B. Pursuant to the terms and conditions of the Development Agreement, the District has agreed to sell the Property to CC Hotel, which has agreed to construct the Improvements thereon, including their permitting, design, development and construction, at no cost or other financial obligation to the District.
C. Certain terms, conditions and undertakings contemplated by the Development Agreement are not now known and/or have not yet been finally agreed upon by the Parties, as identified therein (the "Pre-Closing Agreements").  Notwithstanding the absence of such agreements, Worthy has requested that the District convey the Property and allow it to commence preliminary work on the Improvements. 

D. The purpose of this Guaranty is to serve as an inducement to the District to allow the immediate use and occupancy and thereafter sell and convey the Property to CC Hotel.  In reliance on this Guaranty, the District has entered or will enter into the Development Agreement and other related documents with CC Hotel, Worthy and others with respect to the construction, management, use and operation of the Improvements.

AGREEMENT


1.
This Guaranty is entered into for the benefit of District and is made as a condition precedent to: (a) the District allowing the use and occupancy of the Property to Worthy; (b) entering into the Development Agreement and other related and ancillary agreements and instruments with Worthy with respect to the Improvements; and (c) the District conveying the Property to CC Hotel pursuant to the PSA and Development Agreement. Worthy acknowledges the receipt of valuable consideration for execution of this Guaranty. This Guaranty is not being given by Worthy in reliance upon District obtaining any other guaranties from any other person or entity, or upon the enforceability of any other guaranty.


2.
Subject to the terms of this Guaranty, Worthy hereby absolutely and unconditionally guarantees to District payment of up to the sum of Ten Million and 00/100 Dollars ($10,000,000) to assure and guaranty the performance of the following obligations (collectively, the "Guarantied Obligations"):  

A.
The substantial completion of, and obtaining a certificate of occupancy for, the Hotel and other Improvements on the Property, in substantial conformance with the plans and specifications agreed upon by the parties pursuant to the Development Agreement; or
B. 
The restoration of the Property to substantially the same condition it existed as of the Effective Date, including compliance with the then existing construction requirements for a surface parking lot and all applicable City ordinances, rules, regulations and codes, State and federal laws, rules and regulations, so that it may be used, operated, and maintained as a surface parking lot (the "Property Restoration Work") or, in lieu thereof, the conveyance of the Property to the District, which may thereafter complete the Improvements; provided Worthy's guaranty shall be limited to the greater of the estimated cost to demolish the Improvements on the Property as evidenced by a bona fide bid from a licensed contractor experienced in demolition work of similar scope and complexity or the sum of $10,000,000.   If the Property Restoration Work is performed by Worthy,  the District shall cooperate with Worthy and its contractor by making available or otherwise installing, at its own expense, lights, facilities, equipment and signage, which was removed and retained by the District, if any, prior to CC Hotel commencing work or construction activities on the Property pursuant to the Development Agreement; or
C.
The District, in its sole discretion, reserves the right to elect whether construction of the Hotel and other Improvements on the Property will be completeed pursuant to paragraph A above or whether the Property Restoration Work will be completed pursuant to paragraph B above, upon either a termination of the Development Agreement under Section 14.1 or a remedy for a default of the development agreement under section 15.3.  Notwithstanding which election the District makes, Worthy's liability hereunder shall not exceed the lesser of the actual (or estimated) costs of restoration or completion, respectively, or $10,000,000.

3.
This Guaranty shall remain in full force and effect until such time as the Guarantied Obligations have been fully performed, either through (i) completion of the Property Restoration Work; (ii) the substantial completion of the Hotel and other Improvements, and the issuance of certificates of occupancy related thereto; or (iii) payment to the District of $10,000,000.  Until such time as the Guarantied Obligations have been fully performed and satisfied, the Parties may, by mutual written agreement, alter, cancel, release, modify, amend, subordinate, extend, renew and otherwise change the Development Agreement, Pre-Closing Agreements and any other related or ancillary document or instrument without in any way releasing Worthy's obligation to pay and perform the Guarantied Obligations, and without in any way releasing or diminishing the District's rights under the Deed of Trust or the security of the Guaranty Collateral.  


4.
The payment and performance of the Guarantied Obligations shall be secured by a first priority Deed of Trust, Assignment of Rents, and Security Agreement (Fixture Filing) (the "Deed of Trust"), to given by _________________________, a Washington _____ wholly owned by Worthy (the "Guaranty Collateral Pledgor"), encumbering real property and improvements owned by Guaranty Collateral Pledgor, which property is commonly known as ____________________________ in Spokane Valley, Washington (the "Guaranty Collateral"), and is legally described in Exhibit "A" attached hereto.  The Deed of Trust shall be substantially in the form attached hereto as Exhibit "B".  The Guaranty Collateral is given in addition to, and not in substitution for, any reversionary interest in the Property retained by the District pursuant to the Deed and Development Agreement.  

5.
District and CC Hotel may make, alter, cancel, release, modify, amend, extend, renew and otherwise change the Development Agreement and Pre-Closing Agreements or extend the time for performance required with respect to or under or pursuant to any of the Development Agreement and Pre-Closing Agreements, without in any way diminishing, releasing or discharging any liability of Worthy hereunder. Such liability of Worthy shall also not be diminished, released or discharged to any extent whatsoever by:  (a) the release of CC Hotel from the performance or observance of any of the agreements, covenants, terms, provisions or conditions contained in any of the Development Agreement and Pre-Closing Agreements by operation of law or otherwise, whether made with or without notice to Worthy; (b) the fact that CC Hotel may or may not be personally liable, under all or any of the Development Agreement and Pre-Closing Agreements, to pay any money judgment; (c) any act done, suffered or left undone by CC Hotel relating to the Development Agreement and Pre-Closing Agreements, this Guaranty or any other instrument or thing including, without limitation, any delay on the part of District in exercising any right, power or privilege under any of the Development Agreement and Pre-Closing Agreements, this Guaranty or any other instrument or document executed by CC Hotel, any other obligor or Worthy relating to the Development Agreement and Pre-Closing Agreements, any failure to give any notices of acceptance, default or otherwise, the execution of any guaranty by any person, corporation, partnership or other entity relating to the Development Agreement and Pre-Closing Agreements or otherwise, or the existence, nonexistence, exercise or non-exercise of any rights, powers, privileges or remedies District may now or hereafter have against any property, collateral, person, corporation, partnership or other entity including, but not limited to the Guaranty Collateral and Guaranty Collateral Pledgor; or (d) any sale, assignment, pledge, surrender, compromise, release, renewal, extension, exchange, or other hypothecation of any kind of this Guaranty, or all or any part of the Development Agreement and Pre-Closing Agreements. 

6.
Worthy agrees to cause CC Hotel to maintain and preserve the enforceability of the Development Agreement and Pre-Closing Agreements as the same may be modified, varied, terminated, released, amended, extended or otherwise changed and will not permit CC Hotel to take or to fail to take any action of any kind which might result in a defense, or be the basis for a claim that Worthy has a defense, to Worthy's liability, duties or obligations here​under. Worthy further agrees to indemnify District against any loss, cost or expense, including attorneys' fees, by reason of the assertion by CC Hotel of any defense to CC Hotel's liability, duties or obligations under the Development Agreement and Pre-Closing Agreements or the assertion by Worthy of any defense to Worthy's liability, duties or obligations hereunder which defense is based upon any action or inaction of CC Hotel.  Worthy waives any right or claim of right to cause a marshaling of assets or of any collateral held by District at any time or in any particular order, or to cause District to proceed against CC Hotel or the Guaranty Collateral. Worthy agrees that any payments required to be made by Worthy hereunder shall become due on demand in accordance with the terms hereof immediately upon the happening of a default on the Guarantied Obligations and the expiration of any grace period under any of the Development Agreement and Pre-Closing Agreements. 


7.
Worthy agrees that, upon the default on or other failure to perform the Guarantied Obligations, any payment required to be made by Worthy hereunder shall immediately become due and payable on demand in accordance with the terms hereof immediately upon the happening of a default and the expiration of any grace period under Development Agreement and Pre-Closing Agreements.  

8.
Upon any default by Worthy on the Guarantied Obligations, District at its option and in its sole discretion, may proceed directly and at once against Worthy to collect the full amount of Worthy's liability hereunder, or any portion thereof, without first foreclosing upon the Deed of Trust or otherwise selling or disposing of the Guaranty Collateral.


9.
If any party retains an attorney to enforce their rights under this Guaranty or the Guarantied Obligations, whether or not a law suit or other action is commenced, the substantially prevailing party shall be entitled to recover from the other party(ies) all costs and expenses incurred in connection therewith, including reasonable attorneys' fees, costs and expenses. Such fees, costs and other expenses shall include without limitation all costs and disbursements, all costs associated with discovery, depositions and expert witness fees, and all out-of-pocket costs incurred in the prosecution or defense of any action. For purposes of this section, the phrase "litigation or other dispute resolution" shall be deemed to include any proceeding commenced in any court of general or limited jurisdiction, any arbitration or mediation, any proceeding commenced in the bankruptcy courts of the United States, and any appeal from any of the foregoing. The amount of all such fees, costs and expenses shall bear interest at the rate of 12% percent per annum from the date of demand.


10.
In the event of any proceeding by or against Worthy for composition or extension or reorganization under any provisions of 11 U.S.C. §101, et seq. (the "Bankruptcy Code"), or for any other bankruptcy, insolvency or receivership proceeding, Worthy expressly waives any extension of the obligations of this Guaranty under any provisions of the Bankruptcy Code or any laws or rules applicable to any such proceeding, and hereby agrees that District may proceed immediately to collect any amounts due under the terms of this Guaranty, which amounts shall include but shall not be limited to the amount of the Guarantied Obligations, plus post-petition interest and attorneys' fees.


11.
Any payment made on the Guarantied Obligations may thereafter be required to be refunded as a preference under any state or federal law shall not be considered as a payment on the Guarantied Obligations, nor shall it have the effect of reducing the liability of Worthy hereunder. 


12.
All notices and demands of every kind are hereby waived by Worthy, but if District shall see fit to give any notice or make any demand upon Worthy or to the extent such notice or demand is required by law, such notice or demand may be given or made by a writing addressed to Worthy and left at, or mailed postage prepaid to, the last address of Worthy known to District.  


13.
No right or obligation under this Guaranty will be deemed to have been waived unless evidenced by a writing signed by the party against whom the waiver is asserted.  Any waiver given will be effective only with respect to the specific instance involved, and will not impair or limit the right of the waiving party to insist upon strict performance of the right or obligation on any other instance, in any other respect, or at any other time.  No failure on the part of District to exercise, and no delay in exercising, any right or remedy under this Guaranty shall operate as a waiver thereof.


14.
This Guaranty shall be construed in accordance with, and governed by, the laws of the State of Washington.

The remainder of this page has been left intentionally blank.  

Execution signatures appear on following page.

IN WITNESS WHEREOF, this Limited Restoration and Completion Guaranty has been duly executed as of the date set forth above.

	Guarantor:








Walter B. Worthy








Karen L. Worthy


Consented to:

Convention Center Hotel LLC
By:






Name:






Its:






Insert Guaranty Collateral Pledgor
By:






Name:






Its:






Exhibit "A"

(Insert Legal Description of Guaranty Collateral)

Exhibit "B"

(Attach copy of Deed of Trust)
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